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Dear Mr. Elias: 

On December 3,2009, the Fedend Election Commission (tfae "Conunissku") 
notified your dients. Friends of Mary Landrieu, Inc. and Nancy Maraiglia, m her officid 
capadty as treasurer, (du 't̂ ommittee") of a complaint alleging that du Conunittee 
violated the Federd Election Campaign Act of 1971, as amended. Acopyoftfae 
complauit was fiorwarded to your dients at tfaat time. 

Upon fiutfaer review of tibe allegations contained in tfae complamt, and 
mfbnnation supplied by tfae (jonunittee, tfae Commission, on June 29,2010, dismissed 
the dlegation dut du Conunittee violated 11 C.FJL § 103.3(bXl) or (2) and du related 
reporting requuements by disgorging the contributions at issue. Tlu Factud and Legd 
Andysis, which more fidly explains the Commissian's deddon, is endosed for your 
information. 

You are advised that tfae confidentiality provisions of 2 U.S.C. § 437g(aX12XA) 
renuinm effect, and tfaat this nutter is still open. Tlu Commission will notify you wfaen 
die file Ul tfais nutter faas been dosed. 
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Please note dut you faave a legd diligation to preserve dl documents, records and 
nuteriab rdatmg to tfais matter until sucfa tinu as you are lutified tfaat tfae Ckimnî  
faas dosed its file m dus matter. See 18 U.S.C. § 1519. 

CD 
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Nl 
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If you have any questions, please contact Marianne Abdy, du attorney assigned 
to dus nutter, at (202) 694-1650. 

Suicerely, 

Peter Bliunberg 
Assistant Generd Counsd 

Endosure 
Factud and Legd Andysis 
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FEDERAL ELECTION COMMISSION 

FACTUAL AND LEGAL ANALYSIS 

RESPONDENT: Friends of Maiy Landrieu, Inc. and, MUR: 6234 
and Nancy Maraigjlia, in her official 
capacity as treasurer 

L INTRODUCTION 

This matter was generated 1̂  a complaint filed by Citizens fbr Responsibility and 

^ Ediics in Washmgton CCREW -̂ See 2 U.S.C 1437g(aXl). 

rsi The complaint alleges that tfae Friends of Mary Landrieu, Inc. and Nancy 
Nl 

O 
rsj Federal Election Campaign Act of 1971, as amended, ("the Act") by disgorging $25,300 

Maraiglia, in her official capacity as treasurer, ("Landrieu Committee'̂  violated du 

in illegd conbibutions to tfae United Steles Treasuiy ("Treasury'̂ , instead of refunding 

die contributions to die conttibutora. 11 C J.R. § 103.3(bXl) & (2). TTie complaint also 

asserts that the Landrieu Conunittee should have disclosed the required refunds to those 

contributora in accordance with 11 C.F.R. § 104.3(b)(2XvXA). In addition to requesting 

that the Commission find reason to believe that tfae Landrieu Omunittee violated tfae Act 

and impose appropriate sanctions, CREW requests that any infiimution the Commission 

obtams duriqg the course of its inquiry be referred to the Department of Justice fbr 

investigation of possible violations of 2 U.S.C. §§ 441b(a) and 441f. 

Tfae Landrieu (Ommittee denies viobting tfae Act or (Emission rpgulations witfa 

respect to disburaing tfae $25,300 to tfae Treasuiy and uiges Ifae Commission to dismiss 

tfae matter. The Landrieu Commitiee steles dut because it had sufficient infiimution to 

question tfae legality of these contributions and was uiuble to determine the identity of 

die original contributor(s), ite decision to disgorge the fimds to die Treasury was 
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permissible and compatible with tfae gddance provided by tfae Conunission in bodi 

Advisoiy Opinions ("AOs") and m Mattera Under Review ("MURs'O. 

IL FACTUAL BACKGROUND 

In May of2008, tfae Landrieu Committee recdved a series of six contributions 

^ payable by cadiier'sdiecks issued by Wfaitoey Nationd Bank in New Orleans, LA. The 

^ contributions, which toteled $25̂ 00, were fiirwarded to die campaign by a Louisiana 

|N attomey who the Landrieu Committee has declfaied to identity. At some point after 

^ recdvmg these fimds, the Landrieu Committee became suspicious that the contributions 
O 

rsi were from a prohibited source or had been made in the name ofanotfaer because tfaey 

were received as sequentially numbered diecks from tfae same bank.* Tfae Landrieu 

Committee, which apparently obteined the names of the putative contributora fiom the 

Louisiana attomey, attempted to confirm the legdity of each contribution by contactmg 

these individuds by mdl and telephone. One of these udividuds told tfae Committee 

that she had no knowledge of making any contribution to tfae campaign. Based on tfais 

information, the Landrieu Omunittee concluded that tfaere was "sufficient basis to 

question the lawfulness" of each conttibution fiirwarded by die Louisiana attomey. The 

Landrieu Committee states tfaat it "took immediate ameliorative action" by making a 

$25,300 disbursement to die Treasury because it was unable to discover die identities of 

' The Landrieu Committee did not identic die Louisiana attorney who fiwwarded die sutject 
contributions, specify fhrni what souroe it oblahied dw namea of dw nidividud conliibulars, provide tny 
detdls regarding the contributions such as dw amounts of each contribution and dw dale of receipt, or 
describe whd efforts were niade to discover the identity oftfae origind contribuloi(s). TheLandrieu 
Conunittee sorted dutt dw sequentid numbering of dw contribution chedu fipom dw same bank caused it te 
seek to confiim tfae legdiQr of tfae sbe comribudons fbrvraupded by tfae san̂  
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tfae origuul contributora. The Landrieu Conunittee described the August 7,2008, 

disbursement in ite 2008 Pre-Primary report as a "donation."' 

CREW contends dut die Landrieu Committee violated 11 C.F.R. § 103.3(bXl) & 

(2) when it disgorged the $25,300 to du TYeasuiy radier tfaan retim tfae fiinds to du 

contributora. According to the complaint, sections 103.3(b)(1) and (2) require 

^ committees to rettim contributions to the contributora when tfaey suspect or teter discover 
r-l 

1̂  that a contribution is illegal. Citing a series of AOs, the complaint contends tfaat the 

^ Commission does not permit politicd committees to disgoige illegal contributions at will, 
O 
rsj but only permite such disgorgement in "one unique situation" wfaen tfae conunittee leams 

that the Justice Department is pursuing a crimind investigation or prosecution relating to 

the contributions. 

The Landrieu Comnuttee denies that disgorgmg tfae $25,300 to tfae Treasury 

violated the Act or Commission regulations. According to the Landrieu Comnuttee, it 

followed Commission advice in making a disbursement in an amount equal to the 

contributions to the Federd govenunent, stete or locd govemmente, or to a qudified 

charity when there is a "fiutual dispute as to the actual source oftfae contributions." The 

Landrieu Committees contends that ite decision to disgoige the contributions was 

pennissible because it had sufficient reason to question du legdity of du contributions 

and codd not determine fhe identity of the origind contributor(s). The Landrieu 

2 
An online news article attadied to dw complaint attempts to Ifadc dw donation to a Senate Ediics 

Committee investigation of Senator Landrieu's 2001 request fbr an earmaik fbr the Voyager Expanded 
Learalng literaqf program, which also apparently stenmied fiom a CREW complaint (Arthur Ddaney, 
Why Did SOL Landrieu !r CampalgiR Donate $25,300 lo Jfte GovemMCMr, HUFFINOTON POSTXXIM, 
November 13,2009). Nevertheless, it does not appear dwt anyone who woiked fiir Voyager EiqNinded 
Leaming or hs affiliatB Best Associates eontribulid to dw Landrieu Conunittee in Mqr of200̂  
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Committee aaserte that in sinular cases, tfae Commission faas advised political committees 

to disgoige contributions of questionable legality wfaere identified donora do not confirm 

tfaeir legality and wfaere tfae committee cannot determme the identity of tfae origuul 

conttibutor. Citing AOs 1995-19 (Indian-American Leaderdiip Fund) and 1991-39 

(D'Amato), tfae Landrieu Committee contends tfaat tfae Commission faas "never required" 

evidence of indictment, conviction, or formd investigation befbre advising politicd 

r>i committees to disgoige illegal contributions. The Landrieu Committee dso notes that in 
Nl 

^ enforcement cases such as MUR 5279 (Kushner)(2004) tfae Commission has requested 

^ thd political committees "eidier refund or disgprgfT illegd contributions within 30 days 

even if they know the identity of the contributor, (emphasis in original). 

IIL LEGAL ANALYSIS 

During the 2008 election cycle, the Act provided that no person shall make 

contributions to a candidate fbr fisderal office or his or her autiiorized politicd committee, 

which Ul the aggregate exceeded $2̂ 00 fbr tfae primary and generd elections, 

respectively. 2 U.S.C. § 441a(aXlXA). Under tfae Act, corporations and nationd banks 

are profaibited fi:om makmg contributions or expenditures fiom theu: general treasury 

fimds in connection witfa any election of any candidate fiir federd office. 2 U.S.C. 

§ 441b(a). (Corporate officera are profaibited firom consenting to contributions made by 

tfae corporation or national bank. Id It is unlawful fiw a political committee to accept or 

receive any contribution profaibited by 2 U.S.C. § 441b(a). The Act also provides that no 

person shall make a contribution in the name of anotfaer person. 2 U.S.C. § 441f. It is a 

violation of tfae Act to knowingly faelp or assist any person in making a contribution in 

die name of anodier. 11 C.F.R. § 110.4(bXiii). Politicd conunittees are not liable for die 
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receipt of impermissible contributions provided die comnuttees adfaere to tfae safe faaibor 

regulations set fiirdi in 11 C.F.R. § 103.3(bXl) & (2)-

Committee Ireasurera are responsible fiir examining dl contributions fiir evidence 

of illegdity. 11 C J.R. § 103.3(b). Contributions tfaat, wfaen recdved, present genuuie 

questions as to wfaetfaer tfaey were made by corporations, labor mganizations. Federal 
on 

^ contracton, or fisreign nationals nuy dtfaer be deposited into a campaign depository or 

rsi retomed to tfae contributor widiin ten days of recdpt 11 C.F.R. § l03.3(bXl)- If any 
Nl 

^ sucfa contribution is deposited, tfae treasurer sfadl nuke fais or faer best effiirte to 
O 
rsi determme tfae legdity of tfae contribution and make a refimd if it caimot be detemuned to belegd. Id The treasurer is deemed to have nude best effbite only if s/he made at least 

one written or oral inqdryooncemiiig the legality ofthe contribution. Id Evidenceof 

legality indudes a written explanation fiom the contributor, or an oral explanation which 

is noted by the treasurer in a subsequent memorandum. Explanation and Justification, 

Deposits of Receipts and Disbursements, 52 Fed. Reg. 6, (Jan. 9,1987) at 768. If du 

contribution cannot be determined to be legd, the treasurer shdl, within Ihuty days of 

recdpt, refimd tfae contribution to die contributor. 11 CFiL f 103.3(bXl)-

When the treasurer of a politicd oommittee deposite a oontribution and, based on 

new evidence not available to the politicd committee at the time of recdpt and deposit, 

discovera that it came fiom a prohibited source or was made in the name of another, the 

treasurer shdl refimd the contribution witfain tfairty days ofthe date on whidi tfae 

ill^ity was discovered. 11 CJ'.R. f 103.3(bX2). Politicd conunittees are required to 

disclose contribution refunds as disbursemente on their periodic reporte to tfae 

Commission. 2 U.S.C. § 434(bX4XF) & (5XE); 11 C.F.R. § 104.3(bX2XvXA). 
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In severd eariy Advisory Opinions, tfae Commission advised politicd comnuttees 

that they must refimd illegal contributions to the person or entity that was the actud 

source of diose contributions. See AO 1984-52 (Russo) and AO 1989-5 (Ray) 

(contributions financed by corporations through sham employee bonuses diould be 

O refunded to die corporate sources and not the employee conduite). Contraiy to the 
Q 
^ assertions made m the compteint, however, tfae Coinmission has not dw ŝ reqmred 
r'i 

rsi 
iQ refunds pursuant to section 103.3(b) and has never made tfae involvement oftfae Justice 
^ Department a prerequidte for disgorgement Tfae Coinmission faas recommended 
O 

^ disgorgement where the available evidence rdsed doubte as to the legdity oftfae 

contribution, but there was a fiutud dispute as to the actual source of the oontribution. 

AO 1995-19 (Indian-American Leaderdiip Fund) and AO 1991-39 (D'Amato). In AO 

1996-5 (Jay Kim fiir Congress Conunittee), the Commission gave the political committee 

the option of disgorging the funds to the Treasury instead of the original contributor, a 

corporation that had pled guilty to making illegd contributions. AO 1996-5 explicidy 

superseded AOs 1984-52 and 1989-5 and earlier Advisory Opinions to tfae extent tfaey 

determnud tfaat paymente codd only be made to the entity that was the acttul source of 

the illegd contribution. 
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The avaihible mfimnation indicates dut the Landrieu (Committee recdved 

contributions in May 2008 tfaat it came to believe were prohibited or made in the name of 

^ anodier. Although there is no infomution as to tfae specific date(s) tfaat it became aware 
O 

m of the contributions' likdy illegdity, there is no reason to question that it took remedial 

<̂  steps to rid itself of tfae funds witfain tfae applicable regulatory timefiames. See 11 C.F.R. 

Nl 

^ § 103.3(b). While section 103.3(b) mandates refimds to contribiUors, requiring that tfae 
O 
rsi Landrieu (Committee refund these illegd contributions would be difficdt, given the (̂ mmittee's stated inability to locate tfae origind source(s) of tfae funds and because 

recem Commission decidons faave peimitted disgorgemente. In tfae numerous AOs and 

MURs referenced sî tra at 6, tfae Commission has advised or instructed political 

committees to disgorge illegd contributions even in cases where tfae iunie(s) of tfae 

origind contributor(s) were known. 

' TTw Commission's practices widi respect to disgMgemcnls and refunds were at issue in 
United States, 44 Fed. Cl. 528 (1999). fai Fireman̂  a poUdcd committee, fai rdhmce on AO 1996-S, 
disgKged to dw Tkeasuy illegal contributions it had recdved fiom Simon C. Fireman and his company 
after dw politicd committee's treasurer leamed dutt Fireman had pled gdhy to making 111̂  
ooniriliutiom. /<f.dS30. Fireman filed suit agdnst dw government to recover dw amount oftfae disgorBPd 
illegal contributions fiom dw lYeaswy, aigumg that Commission regdadons reqiured politicd conunittees 
to refbnd illegd conlributions to dw comribulan, and diat aqy AOs pennhting dsgotgim 
refund are contnuy to Conunisdon regubdons and beyond the Commission's audwrity. While dw Court 
did not explidtly nde on whether dwCommimion exceeded its audiority in AO 1996-S. itdid find thd 
Fireman ''presented a prima ftcie case that dw FEC acted witfaout audiority in its decidon in AO 1996-S.** 
Id.tXSyi. The court furtfaer staled dutt tfae hulguage in dw regulation''seenas clear enough on its faeê â  
dutt "11 CF.R. 103 J(bX2) audwiiBes dw retum of illegal campaign money.** U. at 538-9. Because dw 
Conunission had dianged its position from eariier AOs, the Coiirt noted dwt dw ""new uitetpieudon is 
entided to less defbcnce." U, at S38 (dting Paudty v. BdkEnargy Mtnaa, Inc., SOI U.S. 680,698 (1991)). 
The flireiiMm decision conchdes dwt section l(SJ(bX2)essentidlyconfbn a right or expectation on dw 
contributor did its illegd refud will be refunded. After f!lhflMaw,dw Commisdon began requesting did 
contributors m MURs uivotvmg illegal contributions sigq wdvers of didrrefbnd rights when 
disgoigements were required. See MUR 6074 (Jacab8X2006). 
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Accordingly, die Commisdon dismissed tfae dlegations that the Friends of Mary 

Landrieu, Inc. and Nancy Maraiglia, in her officid capadty as treasurer, violated 

11 C.F.R. § 103.3(bXl) or (2) and the related reporting requiremente by disgoiging du 

contributions at issue in this nutter. See Heckler v. Chaney, 470 U.S. 821 (1985). 


